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Mortgagees and Improvement Grants 

SoLiciTors are invited, in the January issue of the Law 
Society's Gazette, to send to the Secretary of The Law Society 
as soon as possible, and in any event before Ist March, details 
of any cases where mortgagees have suffered hardship owing 
to the effect of s. 20 of the Housing Act, 1949. Under that 
section local authorities are empowered to make improvement 
grants for the purpose of converting or improving houses. 
Such grants (see an article at 98 Sot. J. 363) take precedence 
over existing mortgages and it is not legally necessary for 
any notice either of an application for a grant or of a grant 
when made to be given to the mortgagee by the local authority. 
The Gazette states that it is believed that it is the practice 
of at least certain local authorities to give such a notice. 
Under s. 23 of the Act, the conditions imposed on the creation 
of a grant continue for a period of twenty years and may in 
certain circumstances adversely affect the mortgagee’s 
position. A grant can be repaid by the mortgagee pursuant 
to s. 24 of the Act, but only with the consent of the local 
authority ; if such consent were refused, it is stated, the 
mortgagee might not wish to sell the property and pay off 
the grant unless there had been some default by the borrower, 
in which event the margin of the security might well be small. 


Agricultural Tenancy Agreements : Stamp Duty 

THE January issue of the Journal of the Chartered 
Auctioneers’ and Estate Agents’ Institute contains a note of 
the result of a conference between representatives of the 
Institute and officers of the Controller of Stamps with regard 
to the stamp duty payable on agricultural tenancy agree- 
ments. The Journal states that the only stamp duty usually 
payable when an agricultural tenancy agreement is executed 
is the duty on the rent reserved by the agreement. The 
Controller of Stamps, however, takes the view that if (a) the 
agreement contains a clause by which the incoming tenant 
agrees to pay the amount of the tenant-right valuation on 
entry, and (+) the amount of the valuation is ascertained before 
the agreement is executed, then ad valorem stamp duty is 
also payable on that part of the valuation which relates to 
things not severed from the land, such as growing crops, 
tillage, etc. Legal advice which the Institute took some 
years ago threw doubt on the interpretation of the law followed 
by the Controller, but the Controller has now made it clear 
that he intends to continue to take steps to recover duty on 
the appropriate part of the valuation in the circumstances 
described, unless and until his interpretation of the law is 
rejected by the courts. 


Communication of Condition of Sale 

A MATTER on which the Chartered Auctioneers’ and Estate 
Agents’ Institute found it necessary to take legal advice is 
also the subject of a statement in the same issue of their 
Journal. In Druce and Co., Lid. v. Leveson, reported in 
the February, 1953, issue of that journal, Mr. Justice HAVERS 
is said to have expressed the view that the material condition 
of sale would not have been sufficiently communicated to 
those attending the auction to make it part of the contract 
of sale if it had merely been embodied in a printed notice 
or catalogue. It had, however, been announced orally by 
the auctioneer in the presence of the successful bidder, who 
must therefore be assumed to have assented to it as part of 
the contract. The condition in the case was one which 
excluded responsibility for description, warranty or guarantee, 
and a coat of racoon skins had been sold as phantom beaver. 
The Journal statement expresses the view that Mr. Justice 
Havers’s opinion may be regarded as a dictum which was not 
essential to the decision, but the Institute took legal advice and 
learned that if Mr. Justice Havers meant to lay down a 
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general rule, it was not supported by the authorities. The 
opinion cited Halsbury’s Laws of England, 3rd ed., vol. 2, 
p. 80, to the effect that the conditions of sale will generally 
be held to have been sufficiently communicated if exhibited 
legibly in the auction room (Mesnard v. Aldridge (1801), 
3 Esp. 271; Bywater v. Richardson (1834), 1 A. & E. 508). 
The statement concludes that there may be cases where an 
auctioneer will feel that in the circumstances something 
more than the mere exhibition of the conditions in a legible 
form is necessary in order to discharge his duty of taking 
reasonable steps to bring the conditions to the notice of the 
public. The simple answer, we feel, is to be found in the 
common sense and judgment of the auctioneer in the varying 
circumstances of different auctions. The question is one of fact. 


Planning Compensation Claims: Protection of 
Mortgagees, etc. 

PROVISION has now been made by regulations—the Town 
and Country Planning (Mortgages, Rentcharges, etc.) 
Regulations, 1955 (S.I. 1955 No. 38)—to protect the interests 
of mortgagees, rentcharge owners and Settled Land Act 
trustees in respect of claims for payments or compensation 
under the Town and Country Planning Act, 1954, Pts. I, II 
and V. The regulations came into force on 12th January. 
They provide, inter alia, for notification (by the Central Land 
Board or the Minister, as appropriate) to mortgagees under 
pre-lst July, 1948, mortgages of any claim for a Pt. I pay- 
ment or Pt. II or Pt. V compensation, and enable mortgagees 
who wish to make a claim to do so. Similar notice of any 
claim will be given to rentcharge owners where the rent- 
charge was created before Ist July, 1948, and such owners 
will be entitled to make a claim for a payment determined in 
accordance with the Schedule to the regulations, with a 
consequential extinguishment of part of the rentcharge. 
Where the right to a payment or compensation under the 
1954 Act arises in respect of land which is subject to a settle- 
ment, the regulations provide that the right to make the 
application or claim shall be exercisable by the trustees of 
the settlement, and the payment or compensation will be paid 
to them. 


The Town and Country Planning Act, 1954: A Critical 
Survey 
A FORMULA which Mr. T. J. NARDECCHIA said, in a paper 


Which he read on 3rd January to the Royal Institution — 


of Chartered Surveyors, he had found of the greatest assistance 
in grappling with the Town and Country Planning Act, 1954, 
consisted of one-third gin, one-third French vermouth and 


one-third Italian vermouth. Solicitors may not accept this — 
as a high road to all legal knowledge and in particular to | 
knowledge of Town and Country Planning Acts, but will 7 
understand that it is the first reaction of a practical surveyor © 
on trying to understand an Act of which Stationery Office © 
In © 
less jocular vein, he described the Act as abstruse in the ~ 
extreme, as containing within itself the seeds of its own © 
destruction, and as an impracticable measure which is bound ~ 
to be repealed or drastically modified in due course. The © 
greatest difficulties, he said, would arise in the practical © 
application of the principles of the Act and valuations would © 
be anomalous and complex in many cases. As an example ~ 
of the fallacious assumptions in the Act he instanced that for © 
all practical purposes claims submitted and settled undef | 
Pt. VI of the 1947 Act represented the development value — 
subsisting in land and buildings throughout the country on | 
the level of 1947 prices. The Government have decided, he © 
said, that the future system of compensation payments fot | 


copies were not available before 8th December, 1954. 


development value must be based on these claims, and they 
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have not been prepared to permit the reopening of the 
assessment of claims, nor have they permitted the making 
of any new claims by persons who omitted to do so under 
the 1947 Act. Another example occurred in s. 2 (4) which 
provides, with regard to apportionments of the original 
claim, that each part shall have allocated to it such amount 
of the claim as might reasonably be expected to be attributed 
to it if the authority had been required to apportion it, accord- 
ing to the same principles as applied to its determination, 
between the parts of the land. The same principles, he said, 
may not apply, and he asked what is to be the situation in 
those thousands of compromise settlements made without 
prejudice to the unrestricted and restricted values where 
even the form of development was not agreed. Mr. Nardecchia 
is to be congratulated on so promptly producing a 
comprehensive critical survey and analysis of a complex Act. 


Tax Remission for Artists 
A PLEA for a special remission of tax on the income of 
artists from the age of sixty-five or seventy, or even no tax 
at all, was made in a letter to The Times of 3rd January 
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by Mr. NORMAN WILKINSON. Mr. RAYMOND NEEDHAM, Q.C., 
in The Times of 5th January, asked how Mr. Wilkinson 
would define the class of artists and who would agree with 
his definition? ‘‘ What fun it would be!’’ he commented. 
It might be fun, but not more so than many other definitions 
which the Legislature has attempted, e.g., ‘‘ working classes "’ 
in the Housing Act, 1936. Members of our own profession 
can have nothing but sympathy with artists who, to quote 
Mr. Wilkinson, ‘‘ have no pension or superannuation to look 
forward to, and with taxation at its present level it is virtually 
impossible to provide enough in the way of savings for our 
latter years. Consequently, we work until we die, still 
paying this killing tax.’’ His words are appropriate to many 
professions to-day, including the law. If only to preserve 
the middle class which, according to a statement by 
Dr. GILBERT Murray, O.M., on 2nd January, has saved this 
country from the failure of democracy which has overtaken 
country after country, some relief can and should be given, 
not piecemeal, so as to cause a queueing up of professions for 
relief, but generally. Mr. Wilkinson's proposal is not entirely 
ridiculous. 


TOWPATHS 


NowabayYs one reads that quite a number of canals and inland 
navigations are passing out of use and being abandoned, and 
it may be of interest to consider some aspects of case law 
regarding towpaths before this branch of the law passes into 
comparative oblivion. 

Towpaths may be either private paths, highways restricted 
to the use cf towing vessels by horses only, or public rights of 
way subject to a right of towing. Rights of towing exist 
alongside many canals and navigable rivers, such as the 
Severn (see 23 Hen. 8, c. 12), the River Tees (Pierse v. 
Fauconberg (Lord) (1757), 1 Burr. 292), the Lee (see s. 14 of 
the Lee Navigation Improvement Act, 1850), and the Thames 
(see s. 44 (b) of the Thames Conservancy Act, 1932), although 
it appears that prior to the early statutes for the improvement 
of the Thames there were originally towpaths along the river 
banks, the owners of which took tolls from the public for the 
use of the towpaths (Winch v. Thames Conservators (1874), 
36 J.P. 646; see also R. v. Smith (1780), 2 Doug. K.B. 441, 
which concerned a horse towpath on the soil of the Thames 
constructed by the mayor and commonalty of the City of 
London under statutory powers). 

The public have no right at common law to tow on the 
banks of ancient navigable rivers (Ball v. Herbert (1789), 
3 Term Rep. 253), and the banks of such rivers are in private 
ownership, but a right of towing may exist as a custom or 
usage or under statute, or the banks may have been dedicated 
to the public for a limited purpose of towing. If navigation 
has been carried on for a series of years and a right of towage 
has been consistently exercised there would be abundant 
usage on which the right might be supported (Ball v. Herbert, 
supra) and perhaps small evidence of usage before a jury 
would establish a right by custom on the grounds of public 
convenience (Winch v. Thames Conservators, supra). A tow- 
path may be used only by horses employed in towing vessels, 
yet it is a common highway for that purpose (R. v. Severn 
and Wye Rly. (1819), 2 B. & Ald. 646), and a towpath is not 
confined to the mere beaten track but includes so much of the 
bank as may be ordinarily used by horses towing barges 
(Winch v. Thames Conservators, supra). A prescriptive right 
to a public towpath on the banks of a navigable river is not 
destroyed in consequence of part of the river adjoining the 
towpath being converted into a floating harbour by statute, 


although the towpath is thereby subject to use at all times 
of the tide, whereas before it was used only when the tide was 
sufficiently high for purposes of navigation (R. v. Tippett 
(1819), 3 B. & Ald. 193). 

The question of ownership of the soil of towpaths where 
the river navigation is vested in conservators or a navigation 
board has been dealt with in a number of cases. Lea 
Conservancy Board v. Button (1881), 45 L.T. 385, decided 
that the board’s statutes gave them no easement or possession 
of the land forming the towpath and they were not entitled 
to be treated as owners of the soil of the towpath, but were 
entitled to an injunction to prevent an adjoining landowner 
from so using the towpath as to obstruct in any way the free 
use thereof for the purpose of navigation. In the earlier case 
of Badger v. South Yorks Rly. & River Dun Co. (1858), 
7 W.R. 130, it was held that a navigation company under the 
provisions of their statute did not acquire the fee in the 
towpath, but only such a use of the soil or easement as was 
necessary for the purposes*of navigation ; and see also Hollis 
v. Goldfinch (1823), 1 B. & C. 205. However, in the particular 
circumstances of Bruce v. Willis (1840), 11 A. & E. 463, it 
was held that a canal company’s statutory powers vested the 
soil in the towpath in the company ,without a cenveyance 
being executed. 

Riparian owners who have portions of the towpath vested 
in them in fee simple are entitled to use the same as they 
think fit, provided no interference, obstruction or injury is 
caused to the towpath (Thames Conservators v. Kent (1918), 
83 J.P. 85), and an owner of land adjoining the towpath may 
erect a wharf on his own soil, land goods on the towpath 
and convey them across it to his wharf (Monmouthshire Canal 
and Rly. Co. v. Hill (1859), 23 J.P. 679). Where a riparian 
owner whose land is crossed by a towpath, which is also a 
public footpath, places posts three feet apart across the tow- 
path to prevent access by motor vehicles thereon, and the 
posts cause inconvenience to persons using the towpath and 
also obstruct foot passengers, the court held in A.-G. v. Wilcox 
(1938), 82 Sor. J. 566, that these circumstances amount 
to an obstruction sufficient to warrant an injunction being 
granted. 

Conservators who keep open a towpath and take an aggregate 
toll for the use of the whole of the navigation and towpath 
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are under an obligation to those whom they invite to use the 
towpath to take reasonable care that the whole of the towpath 
is in such a state as not to expose the users to undue danger 
and are liable in damages to those who sustain loss in 
consequence of part of the towpath being out of repair. But 
the conservators are not liable for the defective state of the 
towpath if the state is a latent one, of the existence of which 
the defendants may be ignorant though using reasonable care, 
or if the conservators give notice of it to those who pay tolls, 
ot if they inform them that they must take the towpath as 
they find it (Winch v. Thames Conservators, supra). 

A navigation authority who maintain a towpath and have 
statutory powers to make byelaws for the government, good 
order and regulation of petsons using the towpath cannot 
make byelaws which purport to prohibit absolutely the use 
of vehicles on parts of the towpath not vested in the authority, 
and such byelaws should be limited to the prevention of acts 
damaging or interfering with the towpath for the purposes 
of navigaticn. Nor can the authority dedicate a right of way 
for all purposes on those portions of the towpath vested in 
them, as such user would either destroy the path or greatly 
increase the expenses of the authority in maintaining the 
towpath (Thames Conservatcrs v. Kent, supra). A canal 
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“company were held entitled to dedicate as a public highway 


land acquired and used by them as a towpath, the use of 
the land as a public footpath not being inconsistent with its 
use as a towpath (Grand Junction Canal Co. v. Petty (1888), 
52 J.P. 692). 

As vessels tend to become increasingly propelled by 
mechanical means, so the practice of towing dies and the use 
of towpaths for towing ceases. Under Pt. IV of the National 
Parks and Access to the Countryside Act, 1949, county councils 
are required to carry out surveys of all lands within their 
areas over which a public right of way, etc., is alleged to 
subsist, with a view (after the somewhat elaborate procedure 
under Pt. IV of the Act has been complied with) to the 
preparation and publication of “‘ definitive maps and state- 
ments’’ containing particulars (which shall be conclusive 
evidence) of subsisting rights of way. It is intended that 
towpaths should not be excluded from these surveys, and it is 
to be hoped that in due course many lengths of existing 
towpaths now disused for towing will become public footways. 
Additionally, some local planning authorities have included 
suitable stretches of towpath in their development plans as 
public open spaces. The abandoned and despised towpath 
will yet remain, albeit in a revised form. 

A. S. W. 


EVIDENCE REBUTTING PRESUMPTION 
OF ADVANCEMENT 


THE case which started life before Harman, J., and the Court 
of Appeal under the name of Re Shephard and ended before 
the House of Lords under that of Shephard v. Cartwright has 
now been fully reported (see [1953} Ch. 728 and [1954] 
3 W.L.R. 967). Before the decision of the House of Lords in 
the case, it appeared that certain rules relating to the kind of 
evidence which is admissible to rebut the equitable presumption 
of advancement as stated in some of the best known text- 
books on the subject might have to be restated with some 
modification in the future. It is reassuring to discover that 
this is no longer so. 

The facts in this case were very complicated, but for the 
present purpose it will not, I think, mislead anybody if they 
are reduced to the following. In 1929, a father formed a 
number of private companies and procured the allotment of 
some of the shares in some of them, for which he subscribed 
in cash, to some of his children, and the shares were registered 
accordingly. The companies prospered exceedingly, but the 
children derived no direct benefit therefrom. In 1934, the 
father promoted the formation of a public company to acquire 
the shares of these private companies, and the father then 
obtained from the children a written authority authorising 
him to deal with their shares and any dividends thereon as 
he should think fit. An agreement was then entered into 
between the various shareholders (including the children) and 
the new company for the sale of all the shares in the existing 
company for an amount to be satisfied partly in cash and 
partly in shares in the new company, which the children with 
the other shareholders signed, at the request of the father and 
without appreciating what they were doing. The father 
placed an appropriate proportion of the cash consideration 
then received, and later the proceeds of sale of the new shares 
which were subsequently sold, in separate deposit accounts in 
a bank in the names of the children. Finally, the father 


obtained the children’s signatures to documents authorising 


him to withdraw the moneys in these deposit accounts, and 
with this authority he made substantial withdrawals which 
were not replaced before his death. 

The question which arose was whether the original 
allotment of shares had constituted a gift by the father to 
the children for which his estate was accountable after his 
death. In accordance with well settled principles, where a 
man purchases shares and they are registered in the name 
of a stranger, there is a resulting trust in favour of the 
purchaser ; on the other hand, if they are registered in the 
name of a child, or one to whom the purchaser then stood 
in loco parentis, there is no resulting trust but a presumption 
of*advancement ; and there is no difference in this respect 
between the purchase of shares in a company and the 
acquisition of shares upon allotment (see per Lord Simonds, 
(1954) 3 W.L.R., at p. 970). But the presumption of 
advancement is rebuttable by evidence, and this involved the 
further question (which is the only one of several distinct 
although related problems in this case with which this article 
is concerned) of the admissibility in evidence in the particular 
circumstances of the acts of the father in 1934. On this 
question, considerable differences of opinion were revealed in 
some of the judgments and speeches in this case. These, | 
think, can best be illustrated by selected excerpts from the 
judgments, particularly in the Court of Appeal. 

Denning, L.J., put the question thus ({1953} 3 W.L.R., 
at p. 397): When the father put these shares into the names 
of the children, did he intend them as advancements to the 
children or not? Denning, L.J., then referred to statements 
in text-books according to which the contemporaneous acts 
and declarations of the father were admissible on this question 
of intention, but not his subsequent acts or declarations unless 
they were against his own interest, and he took leave to 
doubt the correctness of these statements. In his view, 2 
distinction had to be drawn between subsequent acts and 
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subsequent declarations, it being always permissible, when the 
intention of a person doing an act has to be ascertained, to 
look to subsequent acts and conduct on his part which throw 
light on his intention. ‘‘ Take the familiar case where a man 
takes and drives away a motor car without the consent of 
the owner. The offence depends on his intention at the time 
of taking it. If he intended to deprive the owner permanently 
of it, he is guilty of theft ; if he merely intended to use it 
for a temporary purpose, he is not guilty of theft, but only of a 
statutory offence. On the question of his intent, his subse- 
quent conduct is most relevant, whether for him or against 
him. If he at some later time returns the car to its owner, 
that is admissible evidence to negative an intent to steal... . 
Declarations by a man about his intention in doing an act 
stand on a different footing. Contemporaneous declarations 
are admissible, but not subsequent declarations, at any rate 
not in his own favour.’’ The learned lord justice then went 
on to say that, apart from the Evidence Act, 1938, the rules 
of evidence were the same in civil actions as in criminal matters, 
and he saw no reason why they should be any different in the 
cases about advancement. “If a question arises between 
father and son, or between the father’s representatives and the 
son, as to the intention of the father when he put property 
into his son’s name, then the subsequent acts and conduct 
of the father are, in my opinion, admissible, whether for him 
or against him. The weight to be attached to them is entirely 
for the tribunal of fact. There are many cases where such 
evidence has been received, and none that I can find where 
it has been rejected, though, to be sure, the weight attached 
to it has varied.”’ 

Romer, L.J., did not wholly accept this distinction between 
subsequent declarations and subsequent acts, which he said 
had generally been treated as being equally inadmissible for 
the purpose of rebutting a presumption of advancement by 
many text-book writers over a ‘long period of time. The 
reason for rejecting a subsequent act as evidence for this 
purpose was the same as that which had been put forward 
as the ground for rejecting a subsequent declaration, namely, 
that subsequent acts could be manufactured by the parent for 
his own ends. But in Romer, L.J.’s view the rule excluding 
subsequent acts on the part of the donor as evidence of his 
intention at the time of the gift was not an absolute rule, 
but one which admitted exceptions, and he went on: 
“Without attempting any exhaustive definition the following 
categories of conduct seem to me to qualify [as exceptions 
to the general rule excluding subsequent acts on the part of the 
donor as evidence]: first, evidence of acts both by father 
and son is receivable if against interest, for such acts operate 
as admissions ; secondly, acts are admissible if they are so 
associated with the original transaction as, in effect, to form 
part of it; for example, the continued retention by a father, 
upon the uncommunicated purchase of property in his son’s 
name, of the title deeds, and of accrued and accruing rent, 
subsequently paid by the tenants; thirdly, I think that 
subsequent acts are admissible if they tend to show a course 
of dealing as between parent and child. For example, a 
father buys shares for a child in circumstances which, if 
taken alone, would tend to establish an advancement. 
Evidence would, I think, be admissible to show that both 
before and after this particular transaction the father made 
purchases of shares in the same company in the name of the 
same child avowedly as nominee for himself ; for this evidence 
would be relevant to the question of whether the particular 
transfer should be taken in isolation or should be regarded as 
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one of a series of transactions and thus stamped with the same 
characteristic as attached to the others.”’ 

Both these views, although differing between themselves in 
important matters of detail, in the circumstances of this 
case admitted as evidence tending to rebut the presumption 
of an advancement by the father to his children in 1929 
(when the shares were originally allotted) all the acts of the 
father in 1934. The Court of Appeal, therefore, took these 
acts into consideration in deciding whether or not there had 
been an advancement, and their conclusion was that there 
had been an advancement, but one of a qualified nature 
which allowed the father (in effect) to revoke his gift, and he 
had, in fact, revoked it. 

The House of Lords reversed this decision. The leading 
opinion was given by Lord Simonds, who dealt fully with 
this rule of evidence. Having stated that on the allotment 
of the shares to the children there was a presumption of an 
advancement by the father which could be rebutted by 
evidence, he went on: “It must then be asked by what 
evidence can the presumption be rebutted, and it would, 
I think, be very unfortunate if any doubt were cast (as I think 
it has been by certain passages in the judgments under review) 
upon the well settled law on this subject. It is, I think, 
correctly stated in substantially the same terms in every 
text-book that I have consulted and supported by authority 
extending over a long period of time. I will take, as an 
example, a passage from Snell’s Equity, 29th ed., p. 153, 
which is as follows: ‘ The acts and declarations of the parties 
before or at the time of the purchase, or so immediately after 
it as to constitute a part of the transaction, are admissible 
in evidence either for or against the party who did the act 
or made the declaration. ... But subsequent declarations 
are admissible as evidence only against the party who made 
them and not in his favour.’ ”’ 

Now this example, as it happens, appears at first sight to 
support the distinction between acts and declarations drawn 
by Denning, L.J., but it is clear from what Lord Simonds later 
said that he did not accept this distinction, for, in his view, 
none of the events in 1934 could be admitted in evidence to 
rebut the presumption of an advancement in 1929. Nor did 
he accept Romer, L.J.’s category of admissible evidence, 
namely, acts which, though not part of the same transaction, 
yet indicate a course of dedling as between parent and child. 
It was possible, in his view, that there might be such a course 
of conduct by a child after a presumed advancement as to 
constitute an admission by him his of parent’s original 
intention, though such evidence should, be regarded jealously, 
but that was not what had happened in this particular case. 

The result was that, the events which took place in 1934 
being inadmissible, there was nothing to rebut the presumption 
of an advancement by the father to his children in 1929, 
and declarations were made accordingly. That was the 
particular decision in the particular case. Much more 
important, of course, is the re-establishment of the settled 
rule, which the judgments in the Court of Appeal had put 
in some doubt, and in this connection it is interesting to note 
that in the passage from Snell’s Equity which Lord Simonds 
cited the words which follow the sentence ending with the 
three dots are as follows: ‘‘ [made the declaration] : subse- 
quent acts and declarations are only admissible as evidence 
against the party who did or made them and not in his 
favour.”’ To the same effect are the relevant passages in 
Lewin (15th ed., p. 152) and Underhill (10th ed., p. 187). 

“ABC” 





Mr. Paut Haywarp CounsELL, solicitor, of Oxford, is shortly 
to take up the post of Crown Solicitor in Northern Rhodesia. 


Mr. GEORGE SHIPLEY MCINTIRE, town clerk of Sunderland for 
twenty-two years, received the C.B.E. in the New Year Honours, 
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DETERMINATION OF BUSINESS TENANCIES 


AT least one eminent authority on the law of real property 
was wont to manifest, well into the ‘forties, a certain incredulity 
towards the Law of Property Act, 1925, and the associated 
measures which had come into force on and been in force 
since Ist January, 1926. “ But now, by the new Act...” 
was a phrase which recurred in successive editions of his 
writings. A somewhat similar can-it-really-be-true attitude 
has been noticeable among some of us who are concerned with 
the effect of Pt. II of the Landlord and Tenant Act, 1954, 
and for these a study of the decision in Orman Bros., Ltd. v. 
Greenbaum {1954} 1 W.L.R. 1520; 98 Sor. J. 887, should 
prove a useful eye-opener. 

The defendant held of the plaintiffs a monthly tenancy 
of two floors of a factory, which tenancy had commenced 
on 9th March, 1954, on the expiration of a fixed term. On 
30th July, 1954, the Landlord and Tenant Act, 1954, received 
the Royal Assent. By s. 70 (2), it was to come into operation 
on 1st October, 1954; by s. 66 (1), the Lord Chancellor was 
authorised to prescribe by regulations any form of notice 
required by the Act; by Sched. IX, para. 1, that power 
might be exercised at any time after the passing and before 
the commencement of the Act so as to bring the regulations 
into operation at any time after they were made ; and where 
the date, or the end of a period, specified by a notice given in 
prescribed form should fall after the time at which the Act 
came into operation the notice should not be invalid by 
reason only that it was served before that time. On 
19th August, 1954, the Lord Chancellor issued the Landlord 
and Tenant (Notices) Regulations, 1954, prescribing, inter alia 
(Form 7), the form of a landlord’s notice to terminate a business 
tenancy under s. 25 of the Act. On 31st August, the plaintiffs 
served the defendant with an ordinary notice to quit expiring 
on 4th October. 

The defendant ignored the notice, relying on the above- 
mentioned s. 25 (1) : “‘ The landlord may terminate a tenancy 
to which this Part of this Act applies by a notice given to the 
tenant in the prescribed form . . .’’ coupled with s. 24 (1) : 
“A tenancy to which this Part of this Act applies shall 
not come to an end unless terminated in accordance with the 
provisions of this Part of this Act ...’’; whereupon the 
plaintiffs, feeling no doubt that Parliament could hardly 
have intended to change the rules in the middle of the game, 
sued for possession. Their main point was that the Act 
“was not retrospective so as to invalidate’’ the notice 
which they had served before it came into operation. 

Devlin, J., examined the position and the arguments with 
care, but could come to no other conclusion than that the 
statute had the effect contended for by the tenant. It was 
clear, in the first place, that the “ terminated ”’ in s. 24 (1) 
could not mean, as had been urged, “‘ terminated by giving 
a notice to quit,’’ the “ terminated ”’ referring to the instru- 
ment or act which was the “ terminating factor ’’ rather than 
to the effluxion of time. The learned judge was satisfied 
that the operative part of the subsection could be read as 
if it said, “‘a tenancy to which this Part of this Act applies 
shall not come to an end unless notice to quit has been given 
in accordance with the provisions of this Part of this Act.’’ 
One might indeed add that the statute is obviously designed 
to cover fixed terms as well as periodic tenancies. 

Having made this point of interpretation, Devlin, J., next 
considered the question of the alleged retrospective effect. 
The Act was in force when the common-law notice expired 





on 5th October; but could it be assumed that Parliament 
was “ legislating retrospectively as to the contents of the 
notice’’? The plaintiffs’ counsel had pointed out that the 
effect would be that if a tenancy required a year’s notice 
(indeed, any length of notice greater than the interval between 
27th August and Ist October would have served the purpose 
of illustration) then, a few days before the notice was to expire, 
along comes an Act of Parliament saying that it is not valid 
because not given in some special form which did not exist 
at the time when it was, and had to be, given. 

The learned judge considered that there might always be 
some reason for not giving literal effect to the words of the 
statute ; but this was not a conclusive reason: “‘ Parliament 
can do what it likes.’’ And, as there was a lengthy set of 
transitional provisions set forth in Sched. IX to the Act, 
the reason ought to be found there if anywhere. 

Perusal of those provisions in fact supported the defence. 
Paragraph 1 says: ‘‘The power under s. 66 of this 
Act to make regulations prescribing forms of notices . . . may 
be exercised at any time after the passing and before the 
commencement ofthis Act so as to bring the regulations into 
operation at any time after they are made; and where the 
date, or the end of a period, specified by a notice which is 
given in a form so prescribed falls after the time at which this 
Act comes into operation the notice shall not be invalid by 
reason only that it was served before that time.’’ Devlin, J., 
said that this made it clear that from and after 27th August 
notices to quit were to comply with the forms set out in the 
regulations ; and an argument urging that the true effect 
was that between 17th August and 1st October a landlord 
could, but need not, use the new form was rejected by 
reference to the “ only ’’ which I have italicised. It was not, 
as the learned judge pointed out in his last remarks on this 
part of the argument, as if he were being asked to construe 
a paragraph which invalidated a notice which would otherwise 
be good ; one had simply to inquire, ‘‘ Has the tenancy been 
terminated ?’’ i.e., ‘‘Has a notice to quit been given in 
accordance with the provisions of this Act ?’’ Some provision 
had been made for giving landlords advance information of 
what notices they ought to use; that was all. 

From the academic lawyer’s point of view, it is a pity 
that we have not had an illustration provided by a case in 
which no common-law notice could have effectively been given 
after 17th August ; but it seems clear from the judgment 
that any notice given before that date was made ineffective 
by the change in the law. 

Possibly one factor which might have been mentioned in 
answer to the plaintiffs’ case was the Leasehold Property (Tem- 
porary Provisions) Act, 1951. The ‘‘ temporary ”’ clearly did 
not mean “ until things get more normal ”’ but rather “ until 
we have decided exactly how we will reform the law.”’ This, 
I submit, would help to negative the suggestion that the Act 
could not really mean to interfere with existing arrangements. 

The plaintiffs had a second argument, based on s. 24 (3) (5): 
“Notwithstanding anything in subs. (1) of this section, 
where, at a time when a tenancy is not one to which this Part 
of this Act applies, the landlord gives notice to quit, the 
operation of the notice shall not be affected by reason that 
the tenancy becomes one to which this Part of this Act applies 
after the giving of the notice.’’ The court was asked to say 
that the ‘‘ becomes ”’ included a case in which it was the coming 
into operation of the Act that had the effect in question, 
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and this though the provision was not among the transitional 
ones of Sched. IX. Devlin, J., however, had no hesitation in 
deciding that the division, which is in a permanent provision, 
was a division “ in character.’’ This, I submit, is in keeping 
with the object of the legislation ; credit is due to our much- 
maligned draftsmen for anticipating possible attempts by 
non-business tenants, good at trimming their sails, to obtain 
protection which was not meant to be conferred upon them. 
The definition or description of “ business’’ in s. 23 (2) is 
very wide ; and, but for s. 24 (1) (3), some tenant of a residence 
not protected by rent control legislation, or who would prefer 
a contractual tenancy to a statutory one if he was protected, 
might, on receiving notice to quit, recall that he was, say, 
rather a good bridge-player and seek to bring himself within 
the purview of the Act by setting up as a teacher of that game. 
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Orman Bros., Ltd. v. Greenbaum may thus be said to 
emphasise the revolutionary character of the Landlord and 
Tenant Act, 1954, Pt. II, and support a view which one 
writer on the subject has put forward: that the effect of this 
legislation may well be that in future business tenancies 
will just go on until one party thinks it will pay him to 
terminate. 

- * * 7 * 

Arising from the last two paragraphs of last week’s 
‘Landlord and Tenant Notebook ’’ (p. 24, ante), a learned 
correspondent has drawn attention to Emberson v. Robinson 
(1953) 1 W.L.R. 1129; 97 Sor. J. 571, which provides 
authority for the proposition that, in deciding when a landlord 
becomes such by purchasing, the date of the contract is the 


material one if the sale is with vacant possession, 
R. B. 


HERE AND THERE 


THE PLEASANT WATERS 

ALTHOUGH, by the time you read this, Hilary Term will be 
four days old, for contributors it is still a thing of to-morrow 
morning. All we know for certain is that the London Bar are 
waving a regretful farewell to twenty-one of Her Majesty's 
judges again setting forth, like their medieval predecessors, 
to hear and determine the piled-up disputes of the provinces 
and deliver the bursting gaols of those not duly awarded a 
settled term of residence there, besides delivering deserving 
petitioners from the life sentence of confinement within the 
matrimonial ring-fence. In Liverpool, Manchester and Leeds, 
each in its turn, the fountain of justice will play, sparkling 
and pure, through four judicial spouts, in Nottingham, Cardiff, 
Birmingham and Winchester through three. Thirsty London 
will suffer something like a drought with only ten Queen's 
Bench judges and three in the Divorce Division to cope with 
the metropolitan demands on the great central reservoir of 
the High Court. It is true, however, that the recent vigorous 
pumping operations organised by the Lord Chief Justice, 
calling all hands to the pumps, lords justices, Chancery 
judges and all, reduced the pending non-jury actions in the 
Queen’s Bench Division from 2,075 at the start of Michaelmas 
Term to 1,602 at the end, 112 of these standing out at the 
request of the parties. 


FREE SUPPLY 
SINCE organised legal aid established free drinking fountains 
for those who thirst after justice but could not formerly afford 
the appropriate water rate, and free washhouses where the 
litigious can wash their dirty linen at the public expense, 
various long-term and short-term doubts have been raised 
as to the final wisdom and the general practicability of the 
scheme, the ultimate desirability of relieving people wholesale 
of responsibility for their own actions (in every sense), the 
balance between old hardships relieved and new hardships 
created. It is satisfactory to know that nine in ten assisted 
litigants (reckoning divorce petitioners) or seven in ten 
(omitting them) are successful. The least satisfactory side 
of the picture is the plight of the successful but unassisted 
litigant, unable to recover costs against the unsuccessful 
assisted litigant. There are certain ways of penalising a 
person who has successfully misled the certifying committee, 
but these could well be sharpened to a very painful point 
without any particular restraints of tenderness. After all, 
taking, under false pretences, the taxpayer's hard-earned 
contributions to the Welfare State is a form of fraud. It also 
(and this may be rather important to its sponsors) brings the 





scheme into disrepute. The people who at the moment seem 
to be most worried about this irrecoverability of costs are the 
doctors. Since medical advice and treatment is in its nature 
as full of ‘“‘ifs’’ and uncertainties as legal advice and 
treatment, there is always in the case of both plenty of food 
for a sense of grievance. The doctors feel that this is a special 
case where evidence in rebuttal should be admissible before 
the certifying committee and since, after all, the plaintiff 
is asking other people to finance his investment in litigation, 
there is nothing inherently stupid in that; he’s asking a 
favour, not demanding a moral right. They also fear that if it 
becomes generally known that hospitals tend to adopt the 
rough and ready commonsense policy of settling actions 
against them for something than the anticipated 
irrecoverable cost of a successful defence, there will be a 
standing temptation to bring something not far removed from 
blackmailing actions secure in the knowledge that evidence 
in rebuttal will never be presented. 


less 


DRAMA IN ITALY 


I supPOSE the English doctors ought to be thankful that they 
are not operating in a country where an operatic sense of 
drama translates what in this country would be a fairly 
prosaic dispute into terms approaching tragedy. Take the 
current Italian case which might, one supposes, figure quietly 
in a High Court cause list as something like Jn re Franzt; 
Patsch v. University College Veterinary Clinic. Franzi is (or 
was) a cat, but in Rome he enjoyedsall the social prestige of 
an aristocratic connection, for his owner was Count Ugo 
Patsch. So when Franzi (as happens even in the most 
exclusive circles) developed kidney trouble he was taken to the 
clinic for care of the most exclusive description and no expense 
was spared either on treatment or board. Then in the 
mysterious way in which things happen these days in 
continental Europe (or anyhow films about continental 
Europe) the feline patrician vanished and has never been 
heard of since. Catnapped ? Fugitive ? Dead ? No promise of 
reward has evoked any response. So the count is suing the 
clmic for the equivalent of about {75 damages. To buy 
another cat? No; to erect a monument to Franzi. The 
Italian courts have also produced the curious case of the 
impounded bride. A young couple, having spent their 
honeymoon in Milan, discovered that they had not enough 
money to pay the hotel bill, so their host, with some 
originality in his conception of the extent of his lien, impounded 
the young lady, while her husband returned to his remote 
village to raise the necessary funds. He raised not only the 
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funds but the clan, and returned after an exciting week with 
fifteen enraged relatives and police reinforcements. The 
operatic possibilities of the scene are far beyond the best 
resources of Sadlers Wells (where, you remefnber, a production 
of Carmen was once described by an enthralled Spaniard 
as “‘a remarkable manifestation of the British way of life ’’). 
The landlord and his son now find themselves defendants in an 
action for “‘ restriction’’ which, one supposes, means false 
imprisonment. There must be a great deal to be said for a 
legal career in Italy. The Montesi case goes on and on and 
on, with its suggestion that the main topic of conversation 
among the wealthier classes is where the best orgies are to be 
found. But for the legal advisers of the parties there appear 
to be perils rarely encountered at the English Bar. One of 
the counsel who had been distinguishing himself by the 
vigour of his cross-examinations recently found himself 
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arrested in his turn on almost equally sensational charges of 
immorality. At this rate the Montesi case may easily in time 
come to rival the Campanino case, which lately got its second 
(or its twenty-second) wind in the course of its eighty-sixth 
year. The whole thing started in 1562 when a lawyer named 
Tercasio founded a school for the religious education of 
nobly-born children. In the eighteen-sixties the State 
suppressed religious schools and appropriated the endowment 
of this one. So in 1869 the descendants of the founder, the 
family of Baron Campanino, began an action to recover the 
property. Ever since then the plaintiffs have been negotiating 
procedural difficulties. Recently they reached the Court of 
Appeal, which adjourned the matter for a month. The amount 
involved is 1,000 million lire, so there’s enough in the estate 


to make a Jarndyce v. Jarndyce of it. 
RICHARD ROE. 
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TALKING “SHOP” 


PLAIN TALES FROM THE SHELVES—II 


FEES AND FoRAYS 


ALTHOUGH we are bent (see the first of this series) upon 
ignoring the law in law reports so far as we decently can, it 
must be conceded that the reports, viewed as literature, would 
not satisfy every literary critic. This is especially true of 
“modern ’’ reporting over the last century or so, which seems 
to have lost in literary merit—and, above all, in brevity— 
much of what it has gained in precision and completeness. 

Let us take, for example, the celebrated case of Harrison 
v. Duke of Rutland (1893) 1 Q.B. 142, which being not much 
more than sixty years old may serve well enough as a 
“modern ’’ report in a relative sense. It will be remembered 
that the eccentric plaintiff in that case, for reasons best 
known to himself, chose to declare war on the Duke’s grouse- 
shooting. Like other strategists before and after him, he 
preferred to meet the enemy on ground of his own choosing, 
and, rather cleverly we think, chose for the purpose a length 
of the highway over the Duke’s grouse moor in close proximity 
to the butts. It would not be exact to describe it as his 
locus standi, but we may borrow from our dimming 
recollections of the infantry training manual and call it his 
tactical H.Q. His ‘“‘intention,’’ then, according to the 
accepted military formula—had there been any subordinate 
commanders to whom to announce it—was to scarify the 
Duke’s grouse and to cause them to shy away from the 
butts out of reach of the guns. His ‘“‘ method of achieving 


the object ’’ was to pass and repass upon the highway, 


waving his pocket-handkerchief and opening and shutting 
his umbrella. That he knew something of tactics as 
well as strategy is plain, and may be demonstrated with 
ahy umbrella in the domestic fowl-run. Results exceed all 
expectations. There is something atavistic about an umbrella 
that symbolises to the feathered world the hawk of all hawks. 

What effect these bellicose operations might have had upon 
the Duke’s driven grouse one can only conjecture (fer 
Lopes, L.J., ‘‘ the vision of the grouse is signally acute ’’), 
but they certainly did not pass unremarked by the Duke's 
gamekeepers, who took matters into their own hands and 
held Mr. Harrison forcibly to the ground until the drive was 
over. Hence the action, with the plaintiff—as one might have 
guessed—appearing in person and producing “ substantially 
no argument of the points of law on his side’’; and hence 
the appeal and cross-appeal. The legal issues, which need 
not detain us for a moment, concerned the circumstances in 
which it is possible in law to be or become a trespasser on 
the highway. That was the legal point of the case, but my 
point is that by the time one has been over the facts once 
in the head-note and then with three judges in turn, one has 
inevitably lost interest even in the umbrella. 


The trouble with Chorley, M.D. v. Bolcot, Executor, 
4 T.L.R. 317-8—a late eighteenth century case—is of a very 
different kind ; there are two short pages, and the rest of it, 
which we fancy was good, is lost to posterity. The plaintiff, 
who was a physician living at Doncaster, brought the action 
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for fees for attending for a considerable time on the defendant's 
testator, who lived at some little distance from the town. 
The evidence was that at Doncaster and in its neighbourhood 
there was no certain rule about fees ; but the general practice 
was for a physician to receive two guineas a week for his 
attendance. The sole point taken against the plaintiff, so 
far as appears from the report, was the simple one that a 
physician cannot sue for his fees, which shows how delightfully 
straightforward the law (or at least some of it) was in those 
days: see now s. 6 of the Medical Act, 1886, replacing s. 31 
of the Medical Act, 1858, and for all I know, now replaced by 
something else. 

Counsel for the plaintiff doctor argued that whilst the point 
had been ruled several times against such a claim at nisi prius, 
it had never been solemnly decided; nor (said they) was 
there any authority in the books for putting the claim of a 
physician’s fees on the same footing as those of a barrister. 
‘In the latter case it might originally have been proper 
that no temptation should be held out to countenance 
injustice ; but in the former it would be equally impolitic 
that those who are frequently put to expense in attending 
patients at a distance and who are liable to make reparation 
to those who may suffer by their want of skill, should not be 
certain of a just and honourable reward.”’ 

It is perhaps hardly fair to break into this argument which 
seems to be flowing so smoothly, but it is noticeable that 
counsel seem to have ignored any inconvenient comparison 
between the expense incurred by barristers on circuit and 
that of doctors visiting their patients. The second argument 
founded upon liability to make reparation seems more 
forceful, but then we have the doubtful advantage of viewing 
it against the backcloth of the Welfare State. 

But to resume. ‘‘ The regulation with respect to barristers 
is founded on grounds of public policy as appears by the 
passage in Tacitus to which Mr. J. Blackstone refers ; 
and in that very passage it is taken for granted that the 
latter [the physicians} were entitled to their remuneration 
because their situation was dissimilar to that of advocates .. .”’ 

As a matter of fact, if one troubles to look up this passage 
in Tacitus, one steps straight into the most fascinating 
mare’s nest. Not only were counsel’s fees recognised in 
Rome under the Caesars, de facto if not de jure, but after the 
Emperor Claudius had considered the arguments on both 
sides, he chose the middle course and merely limited the 
fee that might be taken to 10,000 sesterces—say the equivalent 
of {83 measured in our pre-war currency. But to follow 
the matter at all one must go back to the incident that 
gave rise to the Emperor’s ruling, and since this entails a 
series of digressions, I must give fair warning that it will 
be some time before we return to Dr. Chorley. 

A certain senator then, by name Samius, a Roman knight 
of the first rank, had engaged the services of leading counsel, 
Suilius, and paid him a retainer of 400,000 sesterces. (That, 
by the same measure of our pre-war currency, would be 
about 3,000 guineas.) On his learning that Suilius was in 
collusion with his adversary, Samius stabbed himself to death 
in the advocate’s house. This led to an uproar in the senate, 
and “following the lead of Sulius, consul-elect . . . the 
senators rose in a body and demanded the enforcement of 
the Cincian law, an old enactment which forbade anyone to 
receive a fee or gift for pleading a cause.’’ One may well 
ask why the consul-elect with such a confusingly similar 
name became so active in the Gilbert Harding field, and 
Tacitus does not fail to supply the answer : he had a private 
quarrel with Suilius. At all events he attacked the 
lawyer and his fraternity with savage energy and high-flown 
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language, declaring that “ the first of noble accomplishments 
was debased by sordid services "’ ; and, conveniently begging 
the question whether litigation in plenty is desirable or not, 
pointed out that “‘if law suits turned to no one’s profit, 
there would be fewer of them.’’ We then, by a long road, 
come to the passage in his address invoked by Dr. Chorley’s 
counsel, which is as follows :— 


“ As it was, quarrels, accusations, hatreds and wrongs 
are encouraged in order that, as the violence of the disease 
brings fees to the physician, so the corruption of the forum 
might enrich the advocate. They should remember Caius 
Asinius and Messala and in later days Arruntius and 
Aeserninus, men raised by a blameless life and by eloquence 
to the highest honours.”’ 


It will be observed that the passage cited is by no means 
of a judicial or even of an impartial character, being very 
much in the nature of an emotional and splenetic outburst. 
Disease of the body is compared with corruption in the 
forum, and in the same figure of speech lawyers and doctors 
are compared without any marked advantage to either. 
In fact it looks as though Silius searched for the most odious 
comparison that he could find and pitched upon the fee-paid 
doctors! One suspects that he was one of those who find it 
painful to pay for professional setvices of any kind. 


This, by the bye, was none other than the Silius notorious 
in history for his fatal infatuation with the profligate Messalina, 
whose later bigamous marriage with him in the Emperor's 
absence at Ostia, followed by bacchanalian orgies, caused 
the imperial court to shudder and swiftly brought capital 
punishment to both. According to Tacitus, Messalina 
“craved the name of wife for the sake of the monstrous 
infamy, that last source of delight to the reckless’’; but it 
is Silius who is credited with originating the plan. It is 
thus to the prime mover and participant in one of the most 
lunatic indiscretions in history that we are referred for guidance 
in the matter of medical fees ! 


It is high time to return to the Emperor Claudius, who, 
it seems, was not unimpressed by the pleading of the barristers. 
They attacked the subject from all quarters, submitting 
(inter alia) that it was easy for Arruntius and Aeserninus, 
the heirs of wealthy families, to assume grand airs; then 
cited the large fees for which Publius Clodius and Caius Curo 
were wont to speak. Then the social and practical aspects. 
“You must consider the plebeian, how he gains distinction 
from the gown. Take away the rewards of a profession and 
the profession will perish.’’ The Emperor thought that 
these arguments, ‘‘ though less noble,’’ were not without force. 
He therefore contented himself with a drastic cut in brief 
fees, which must have caused gloom in the profession, but 
must be accounted the mildest of measures in the horrific 
annals of the Roman Emperors. Anyone who is sufficiently 
interested will find that the Samius incident is not overlooked 
in “‘ Claudius the God,’’ the second volume of Robert Graves’ 
light-hearted study of Claudius. 


And so back to Dr. Chorley. There is nothing left but the 
judgment of Lord Kenyon, C.J., and that is so short that it is 
possible to give it in full :— 

‘““T remember a learned controversy some years ago as 
to what description of persons were intended by the Medici 
at Rome; and it seemed to have been established by 
Dr. Mead that by those were not meant physicians, but an 
inferior degree amongst the professors of that art such as 
answer to the description of surgeons amongst us ; but at 
all events it has been understood in this country that the 
fees of a physician are honorary and not demandable of 
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tight ; and it is much more for the credit and rank of that 
honourable profession and perhaps for their benefit also 
that they should be so considered. It never was yet heard 
of that it was necessary to take a receipt on such an 
occasion; and I much doubt whether they themselves 
would not altogether [dis]claim such a right as would place 
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them upon a less respectable footing in society than that 

which they at present hold.”’ 

So that was the end of Dr. Chorley’s claim. His counsel 
were a little behind and he was a little ahead of his time, 
perhaps, but at least he did not come in for such rough usage 
as the surgeons. 

‘“ Escrow,” 
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will be found in the Weekly Law Reports. 
JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 


PROCEDURE: JOINDER OF PARTY: POWERS OF 
COURT 
Hanoman v. Rose 
Lord Oaksey, Lord Keith of Avonholm and Mr. L. M. D. de Silva 
14th December, 1954 

Appeal from the West Indian Court of Appeal. 

The respondent was the owner of two lots of land in the western 
half of Plantation Susannah, British Guiana, and the appellant 
was alleged to be at all material times the beneficial owner and 
occupier in possession of the eastern half of the plantation. The 
respondent claimed under his titles to be entitled to graze his 
cattle over the whole of the eastern half of the plantation occupied 
by the appellant. That was denied by the appellant who, in 
answer to the respondent’s claim for an injunction restraining 
the appellant from impounding any of his cattle while so grazing, 
counter-claimed for a declaration that the respondent’s titles 
did not confer on him the servitude claimed and for damages for 
trespass. At the time when the action was begun the appellant, 
who had paid the full purchase price of the land held by him, 
had not in fact obtained from his vendors, Bookers Demerara 
Sugar Estates, Ltd., a transport (a formal conveyance) of the land, 
and that was known to the respondent before he started his 
action. The trial judge (Boland, Ag. C.J., British Guiana) 
dismissed the action and entered judgment for the appellant 
on his counter-claim, with 200 dollars damages for the trespass 
by the respondent’s cattle, and.made a declaration that the 
respondent was not entitled to the servitude claimed. On 
appeal, the West Indian Court of Appeal raised a preliminary 
point that the proceedings were wrongly constituted because 
the present appellant was not the registered proprietor of the 
eastern half of the plantation. They said that what the 
respondent was claiming was a real or predial servitude, and 
they held, without going into the merits, that the action should 
have been directed against the owner of the servient tenement, 
Bookers, and that the proper parties were not before the court. 
They dismissed the appeal, adjudged the action to be dismissed, 
and set aside the judgment on the counter-claim. 

Lorp KEITH OF AVONHOLM, delivering the judgment, said that 
the action had taken an unfortunate course. There was a real 
and substantial issue raised by the action which vitally and 
directly affected the rights of the appellant and the respondent, 
who were parties to the action and who, in view of the injunctions 
and damages sought in the claim and counter-claim, were 
necessary parties to the action, which was not fundamentally 
bad. If to prevent the action being defeated by asserting the 
servitude right it was necessary that the vendors, Bookers, 
should be joined as a party there existed ample power under 
Ord. XIV, r. 13, of the British Guiana Rules of Court, 1900 
(which were so far as relevant substantially identical with the 
Rules of the Supreme Court in England), and r. 5 of the West 
Indian Court of Appeal Rules, 1945, to achieve that result, 
and those powers should have been exercised by the Court of 
Appeal in the circumstances of this case. Their lordships 
would humbly advise Her Majesty to allow the appeal, to recall 
the judgment of the Court of Appeal, to remit the case to the 
Court of Appeal with a direction to serve the notice of appeal 
on Bookers Demerara Sugar Estates, Ltd., and thereafter to 
hear and determine the appeal on the merits. The respondent 
must pay the costs of the appeal to their lordship’s Board and 
the costs of the hearing which had already taken place in the 
West Indian Court of Appeal. 

APPEARANCES : Sir Andrew Clark, Q.C., and G. C. D. S. Dunbar 
(Simmons & Simmons); B. Gillis, Q.C., S. N. Bernstein and 
John Lloyd-Eley (Hy. S. L. Polak & Co.). 


(Reported by Cuartes CLayton, Esq., Barrister-at-Law} (2 W.L.R. 53 
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COURT OF APPEAL 
CONTRIBUTORY NEGLIGENCE: INJURY CAUSED BY 
FELLOW WORKMAN: STANDARD OF CARE 
Jones v. Staveley Iron and Chemical Co., Ltd. 

Denning, Hodson and Romer, L.]J J 
8th December, 1954 

Appeal from Sellers, J. 

The plaintiff, a workman employed by the defendants, suffered 
personal injuries arising in part from his own error and in part 
from the mistake of a crane driver who was a fellow employee. 
In an action for damages for personal injury brought by the 
plaintiff against the defendants alleging that they were liable for 
the negligence of the crane driver, Sellers, J., held that the 
behaviour of the plaintiff did not amount to contributory 
negligence according to the test laid down in Caswell v. Powell 
Duffryn Co. [1940] A.C. 152. He then applied the same test to 
the conduct of the crane driver and, holding that she was not 
negligent, dismissed the action. 

DENNING, L.J., said that as far as the plaintiff's mistake was 
concerned, he agreed with the judge that it did not amount to 
contributory negligence. The thoughtlessness or inadvertence 
of a workman was not necessarily to be regarded as contributory 
negligence such as to defeat his claim. So far as the crane 
driver’s mistake was concerned, it was not to be judged by the 
same standard as that of the injured man. The difference lay 
in this: negligence was founded on a breach of duty, whereas 
contributory negligence was not. The law expected a higher 
standard of care from employers than it did from injured work- 
men; and this was so, no matter whether the employers were 
acting by superior servants or by fellow-servants. This state of 
the law should not, however, be carried to extremes in either 
direction. The standard expected of employers should not be 
put so high as to make them insurers : and the standard expected 
of an injured workman should not be put so low as to exempt 
him from responsibility for his own carelessness. Each should 
bear his proper share of reSponsibility. Approaching the present 
case in that way, the crane was not handled with reasonable 
care and the employers were answerable for it. The employers 
were therefore responsible, but the plaintiff was not because 
his mistake did not amount to contributory negligence. 

Hopson and Romer, L.JJ., deliveradl judgments to the same 
effect. Appeal allowed. 

APPEARANCES: F. W. Beney, Q.C., and D. J. Turner-Samuels 
(W. H. Thompson); Marven Everett, O.C., and A. E. James 
(Bell, Brodrick & Gray, for Harold Jackson & Co., Sheffield) 

(Reported by J. D. Penninctox, Esq., Barvister-at-Law] [2 W.L.R. 691 


JURISDICTION OF COUNTY COURT: TITLE TO LAND 


QUESTIONED 
Lea v. Moore 
Evershed, M.R., Birkett and Romer, L.JJ. 
13th December, 1954 
Appeal from the Birmingham County Court. 


The plaintiff, one Lea, brought proceedings in the county 
court to recover {75 which he alleged he had paid on behalf of 
the defendant under the terms of an assignment of a lease of 
premises used as a school. The assignment alleged was to 
himself (being chairman of the parents’ committee), the 
defendant Moore, who was the headmaster of the school, and 
one Winders, jointly, each of the assignees covenanting to pay 
the rent of £300 a year. The defendant Moore demed that he 
was an assignee and stated that if he had signed any assignment 
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he had done so under the impression induced by the plaintiff 
that he was signing a guarantee. The county court judge gave 
judgment for the plaintiff and the defendant appealed. 


EvERSHED, M.R., said that the defence in the county court 
had challenged the jurisdiction of the court to consider the 
matter, as being a case where the title to land was in question 
and the land was of a value above the limit fixed by the County 
Courts Act, 1934, ss. 40 and 51, to the jurisdiction of the court in 
such cases. The judge had decided the question of fact whether 
the defendant was or was not an assignee adversely to him, but 
if on the face of the proceedings the title to land of a value in 
excess of the statutory limit was in question the judge could 
not go into the matter at all. FR. v. Harden (1853), 2 El. & BI. 188 
(referred to in the English and Empire Digest, vol. 13, p. 478), 
supported the view that the title to land might properly be said 
to be in question when the liability with which the defendant 
was charged depended on the alleged circumstance that he was 
the proprietor of a particular landed interest. The defence, 
therefore, succeeded. 


Birkett and Romer, L.JJ., agreed. 


APPEARANCES: The defendant appeared in person; /. Malcolm 
Milne (Glaisver, Porter © Mason, Birmingham). 


{Reported by Miss E. Dancurriecp, Barrister-at-Law) 


Appeal allowed. 


{1 W.L.R. 38 


CHANCERY DIVISION 


CHARITY: SCHEME: JURISDICTION 
MODIFY 


London Parochial Charities Trustees v. A.-G. and Others 
Roxburgh, J. 1st December, 1954 


Adjourned summons. 


Section 33 of the City of London Parochial Charities Act, 
1883, provided that the Charity Commissioners might formulate 
in relation to the City of London Parochial Charities schemes 
requiring the approval of Her Majesty in Council. Section 35 
provided: ‘‘ No scheme shall of itself have any operation, but 
the same, when and as approved by Her Majesty in Council, 
shall . . . have full operation and effect in the same manner 
as if it had been enacted in this Act.’’ In 1891, the scheme 
known as the Central Scheme was formulated under the Act 
and was approved by Her Majesty in Council. Article 58 of 
the scheme provided: ‘‘ The commissioners [i.e., the Charity 
Commissioners} may from time to time by schemes made in 
the exercise of their ordinary jurisdiction modify the provisions 
of this scheme.”’ In 1953, the plaintiffs, the London Parochial 
Charities Trustees, took out this summons asking, inter alia, 
that the scheme might be modified as in the summons 
indicated. 


RoxpurGu, J., said that the immediate question was whether 
the court had jurisdiction to modify the scheme. The scheme 
had the effect of a statute, so that the court had no inherent 
jurisdiction to modify it ; any such power must be found in the 
scheme itself. In In re Berkhamsted Grammar School [1908) 
2 Ch. 25, where a similar point arose under a different Act, 
Warrington, J., held that the court had no jurisdiction. The 
question was whether art. 58 impliedly gave jurisdiction to 
the court, and arguments in favour of such a jurisdiction had 
been based on the powers given to the commissioners by the 
Charitable Trusts Act, 1860. The court had concurrent juris- 
diction in regard to the trusts to which the Act normally applied, 
but there was nothing in the Act to authorise the commissioners 
to confer on the court a jurisdiction which it did not otherwise 

There was no ambiguity about art. 58; it provided 
quite definitely that modifications were to be made by the 
commissioners ; and, there being no concurrent jurisdiction, that 
excluded schemes being made by the court. The contrary 
contention was a plain negation of the words. There must be a 
declaration that the court had no jurisdiction. Declaration 
accordingly. 

APPEARANCES: G. Cross, Q.C., and G. H. Newsom (J. W. 
French); D. Buckley (Treasury Solicitor) ; Blackett-Ord (Coward, 
Chance & Co.); C. Russell, Q.C., and R. O. Wilberforce, Q.C. 
(Bartlett & Gluckstein); J]. A. Plowman, Q.C., and D. G. Scott 
(Ernest G. Scott & Co.). 


(Reported by F. R. Dvwonp, Esq., Barrister-at-Law) 
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FAMILY PROVISION: WHETHER ILLEGITIMATE CHILD 
A “DEPENDANT” 


In re Makein, deceased ; Makein v. Makein and Another 


Harman, J. 8th December, 1954 


Adjourned summons. 


M died intestate on 12th June, 1953, and accordingly the 
devolution of his estate was governed by the Intestates’ Estates 
Act, 1952, which amended the Inheritance (Family Provision) 
Act, 1938, and extended its application to cases of intestacy. 
The plaintiff, an infant, applying by his next friend, his mother 
(a feme sole), took out a summons under the Inheritance (Family 
Provision) Act, 1938, asking that provision be made for him out 
of the intestate’s estate, the plaintiff claiming to be a natural 
son of the intestate. The question whether a natural son was a 
dependant within the meaning of the Act was adjourned into 
court as a preliminary point of law without any case stated or 
evidence filed. It was assumed that the plaintiff would be able 
to prove one or more of the following facts: (a) that he was a 
natural son of the intestate ; (b) that he had been acknowledged 
as such in the intestate’s lifetime; and (c) that he had been 
treated as one of the intestate’s family. 


HARMAN, J., said that generally the illegitimate child of an 
intestate could not rank among the statutory next-of-kin because 
issue or children, in the absence of some context, connoted 
legitimate issue or children (Wilkinson v. Adam (1813), 1 Ves. 
& Bea. 422; Hill v. Crook (1873), L.R.6H.L. 265). The question 
was: could a person have a claim under a ‘‘ Family”’ Provision Act, 
who had been brought up as a member of the family and was by 
repute a son of the deceased. The word “ family” had many 
meanings attributed to it; illegitimate offspring (Humble v. 
Bowman (1877), 47 L.J. Ch. 62); stepchildren and illegitimate 
children, for the purposes of the Rent Acts (Brock v. Wollams 
[1949] 2 K.B. 388, per Denning, L.J.); servants and lodgers 
(Pigg v. Clarke (1876), 3 Ch. D. 672). In In re Joslin [1941) 
Ch. 200 it was not doubted that illegitimate children had no claim 
under the Act of 1938. Under some statutes it had been held, 
where the object of the statute required a broader meaning, that 
illegitimate children were included; e.g., under the Industrial 
Insurance Act, 1923, in Morris v. Britannic Assurance Co., Ltd. 
[1931] 2 K.B. 125; but that seemed to be the high-water mark of 
such an interpretation. For the court to give a broader meaning 
to the words ‘“‘son”’ and “ daughter” in the present case it 
must appear that the extended meaning was more consonant 
with the words of the Act. This was the first statutory interference 
with freedom of testamentary disposition, and it did not appear 
that in such an Act a meaning should be given to the class of 
persons entitled to take advantage of it more extensive than its 
plain meaning warranted. The Legislature could not have 
contemplated applications by illegitimate offspring competing 
with legitimate claimants either under a will or on intestacy. 
There was good reason against extending the legal meaning of 
“son ’’ and ‘‘ daughter ’’ in the Act ; an illegitimate son, whether 
brought up as a member of the family or not, had no claim under 
the Acts of 1938 and 1952. Summons dismissed. 


APPEARANCES: J. F. Platts-Mills (Harold Miller & Co.) ; 
G. B. H. Dillon (Carpenter, Wilson & Smith). 


[Reported by F. R. Dymonp, Esq., Barrister-at-Law) (2 W.L.R. 43 


RUSSIAN BANK DISSOLVED: SUBSEQUENT WINDING- 
UP IN ENGLAND: DATE FOR CONVERSION OF DEBT 
INTO STERLING 


In re Russian Commercial and Industrial Bank 


Wynn Parry, J. 14th December, 1954 


Adjourned summons. 


A bank incorporated in Russia, which also carried on business 
at an English branch, was dissolved under Russian lawin December, 
1917, or January, 1918. The English branch continued for a time 
te carry on banking business. A petition for the compulsory 
winding up of the bank was presented in February, 1922, and a 
compulsory order was made in the following October. A 
customer, who at all material times had a credit balance on 
current account of 36,430 roubles with the English branch, 
sought to prove in the winding-up for a sum in sterling converted 
at the rate of exchange current at the date of the dissolution 
of the bank in Russia. The liquidator, the official receiver, 
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contended that the proper date for conversion was that of the 
winding up in England. A summons was taken out for the 
determination of this question. 


Wynn Parry, J., said that, on the evidence, the rates of 
exchange at the dates of the dissolution in Russia and the 
commencement of the winding up in England were 360 and 
400,000 roubles to the pound respectively. It was established by 
In ve British American Continental Bank, Ltd. {1922} 2 Ch. 575 
and Madeleine Vionnet et Cie v. Wills [1940] 1 K.B. 72 that 
in a winding up a debt due from the company in foreign currency 
ought to be converted into sterling for purposes of proof on the 
date on which it became due. Then came the crucial question 
when the debt on current account became due. The relation 
of banker and customer was discussed in Joachimson v. Swiss 
Bank Corporation {1921} 3 K.B. 110, by Atkin, L.J., who said 
that a bank was a borrower of sums placed on current account 
and promised to repay them on demand, but that the necessity 
for a demand might be got rid of by special contract or waiver, 
and a repudiation by a bank of the customer’s right to be repaid 
would no doubt be such a waiver. It had been argued pro and 
con that the dissolution of the bank operated as a repudiation. 
But the true application of the remarks of Atkin, L.J., was that 
on the dissolution of the bank the relationship of banker and 
customer was terminated ; the necessity for a demand ceased 
and the balance became payable. Here, the bank was dissolved 
in 1917 or 1918, and the relationship of banker and customer 
then terminated. But it was clear from Atkin, L.J.’s speech 
in Russian and English Bank v. Baring Brothers & Co., Ltd. (No. 3) 
[1936] A.C. 405 that, for the purposes of an English winding up, 
the foreign dissolution of a foreign corporation must be ignored. 
The conclusion was that, in an English winding up, as a customer 
who was a creditor on current account could only obtain payment 
by lodging a proof, he must accept that, though the dissolution 
was generally effective to determine the relation of banker and 
creditor, it was to be treated by the English liquidator as not 
having taken place; so that the relationship of banker and 
customer in the case of a proving creditor came to an end at the 
commencement of the liquidation. Judgment for the liquidator. 


APPEARANCES: FR. W. Jennings, Q.C., and P. Foster (Nisbet, 
Drew & Loughborough) ; R. Walton (Slaughter & May). 


(Reported by IF’. R. Dymonp, Esq., Barrister-at-Law) [2 W.L.R. 62 


QUEEN’S BENCH DIVISION 


LICENSEE: CHILD INJURED WHILE WALKING OVER 
LAND: OCCUPIER’S LIABILITY: DUTY OF PARENT 


Phipps v. Rochester Corporation 


Devlin, J. 3rd December, 1954 


Action. 


On an October evening a boy, aged five, while out blackberrying 
with his sister, aged seven, walked across a large open space of 
grassland, part of a building site on which a housing estate was 
being erected by the defendants. Through the grassland a long 
trench had been dug for the purpose of laying a sewer and 
into this the boy fell and broke his leg. The children lived, with 
their parents, in a house in a road adjacent to the open grassland. 
The boy, through his father, sued the defendants, as occupiers of 
the site, for damages for negligence in failing to guard the trench 
or fence the land. He alleged that he was a licensee on the land 
and that the trench was an allurement. The defendants denied 
liability and alleged that the infant plaintiff was a trespasser. 


DeEvLIN, J., having held that the trench was not an allurement, 
but that the boy was a licensee, said that a licensor who tacitly 
permitted the public to use his land without discriminating 
between its members must assume that the public may include 
little children. But as a general rule he will have discharged 
his duty towards them if the dangers which they may encounter 
are only those which are obvious to a guardian or of which 
he has given a warning comprehensible by a guardian. A licensor 
could not, however, divest himself of the obligation of finding out 
something about the sort of people who were availing themselves 
of his permission and the sort of use they were making of it. He 
might have to take into account the social habits of the neigh- 
bourhood. No doubt there were places where little children 
went to play unaccompanied. If the licensor knew or ought to 
anticipate that, he might have to take steps accordingly. But 


the responsibility for the safety of little children must rest 
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primarily upon the parents; it was their duty to satisfy them 
selves that the places to which they allowed their children to go 
unaccompanied were safe for them to go to. There was no 
evidence in the present case to show that little children frequently 
went unaccompanied on the open space in a way which ought 
to have brought home to the corporation that that was the 
use that was being made of their licence. Apart from evidence 
of that sort, the corporation ought not to have anticipated 
that it was a place in which children of five would be sent out to 
play by themselves. Any parent who looked could have seen 
the trench and taken steps to prevent his child going there 
while it was still open. The corporation were entitled to assume 
that parents would behave in this naturally prudent way, and 
were not obliged to take it upon themselves, in effect, to discharge 
parental duties. The plaintiff, therefore, was on the land as a 
licensee, but there was no breach of the corporation's duty towards 


him. Judgment for the defendants 
APPEARANCES: D. Van Oss (Gregorv, Rowcliffe & Co.. for 
Wood, McLellan & Williams, Chatham Patrick O'Connor 
(Wm. Easton & Sons, for Baker & Baker, Rochester 
{Reported by J. D. Pennincron, Esq., Barrister-at-Law {2 W.L.R, 23 


EXPENSES OF STREET WORKS: APPORTIONMENT: 
POWER OF MINISTER ON APPEAL 


R. v. Minister of Housing and Local Government ; 
Finchley Borough Council 


Lord Goddard, C.J., Cassels and Devlin, J J 


15th December, 1954 


ex parte 


Application for an order of certiorari 


On 18th May, 1950, the applicants, the Finchley Borough 
Council, served notices under s. 150 of the Public Health Act 
1875, on the London Transport Executive requiring the Executive 
to make up such parts of Heatherton Squires Lane, 
Finchley, as fronted, adjoined or abutted on the land owned 
by the Executive. The works not having been carried out by 
the Executive, the council carried out the themselves 
and demanded from the Executive the sums of /86 and 
£906 10s. 7d. as the appropriate amount of the expenses incurred 
by the council in carrying out the work and alleged to be payable 
by the Executive in respect of that part of the Executive's railway 
track as abutted on the street and the embankment supporting 
an approach road to a bridge over the railway. By a memorial 
under s. 268 of the Act the Executive appealed to the Minister 
of Housing and Local Government against the decision of the 
council on the ground that the land in question was vacant 
land, had no commercial purpose and could not be let at a 
rack-rent. On 10th March, 1954, the Minister ordered that the 
appeal of the Executive be allowed and that no amount should be 
payable in respect of the land. The council applied for an order 
of certiorari to quash the decision of the Minister 


Lorp Gopparp, C.J., said that PR. v. Local Government Board 
(1882), 10 O.B.D. 309, by which the court was bound, indicated 
that the Minister, on a memorial being presented to him under 
s. 268, had the widest possible powers, and he (his lordship) 
could find no words in the section which limited his powers 
as to what he might inquire into or limited the grounds on which 
he might allow or disallow an appeal. The Minister, in deciding 
in favour of the Transport Executive, applied Great Eastern 
Railway Co. v. Hackney Board of Works 8 App. Cas. 687, 
because it seemed to him that the embankment was evxira 
commercium. In the circumstances, the Minister well 
justified in coming to the conclusion that there was no value to 
be attached to the land. 


Terrace 


works 


12s 


(1883 


Was 


CASSELS, J., delivered a judgment to the same effect 


DEVLIN, J., said that the word 268 was 
relied on by counsel for the applicants as that the 
Minister was not intended in this sort of proceedings to consider 
points of law. But in his (his lordship’s) judgment, the word 
“equitable ’’ was not enough to require the court to say as a 
matter of construction that points of law were excluded from 
the purview of the Minister. Application dismissed 


‘equitable "’ in s, 


showing 


APPEARANCES: G. D. Squibb (Lees & Co.); Rodger Winn 
(Solicitor, Ministry of Health); H. A. P. Fisher (M. H. B 
Gilmour). 

(Reported by J. D. Penninoron, Esq., Barrister-at-Law {1 W.L.R, 29 
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COURT OF CRIMINAL APPEAL 
NOMINAL SENTENCE: WHEN DESIRABLE 
R. v. Fry 
Lord Goddard, C.J., Cassels and Devlin, JJ. 
17th December, 1954 

Application for leave to appeal against sentence. 

The applicant, George Thomas Fry, was convicted at Essex 
quarter sessions for office breaking, larceny, and attempted store 
breaking, and was sentenced to Borstal training. At the hearing 
it appeared that he had previously been found guilty of larceny 
by a court of summary jurisdiction and conditionally discharged. 
Quarter sessions imposed no sentence in respect of that offence. 
The applicant’s appeal against the sentence of Borstal training 
was dismissed. The applicant did not appear and was not 
represented. 

Devin, J., dismissing the application, said that normally 
it was not desirable to impose nominal sentences of one day’s 


SURVEY OF 


STATUTORY INSTRUMENTS 


Aliens (Approved Ports) (No. 2) Order, 1954 S.I. 1954 
No. 1725.) 

Central Land Board (Provision of Information) 
1954. (S.I. 1954 No. 1720.) 6d. 

As to these regulations, see p. 18, ante. 

Huddersfield and Brighouse Water Order, 
No. 1748.) 

Lace Furnishings Industry (Export Promotion Levy) (Amend 
ment No. 3) Order, 1954. (S.I. 1954 No. 1717.) 

Lace Industry (Scientific Research Levy) (Amendment No. 3) 
Order, 1954. (S.I. 1954 No. 1718.) 

Live Poultry (Restrictions) (Amendment) 
1954 No. 1745.) 

National Health Service (Dumfries and Galloway Hospitals 
Endowments Scheme) Approval Order, 1954. (S.I. 1951 
No. 1746 (S. 195).) 6d. 

National Health Service (Dunbartonshire Hospitals Endowments 
Scheme) Approval Order, 1954. (S.I. 1954 No. 1747 (S. 196).) 
6d. 

National Health Service (Glasgow and District Children’s Hospitals 


Regulations, 


1954. S.1. 1954 


Order, 1954 (S.I. 


Endowments Scheme) Approval Order, 1954. (S.I. 1954 
No. 1732 (S. 192).) 8d. 
National Health Service (Glasgow Maternity and Women’s 


Hospitals Endowments Scheme) Approval Order, 1954. 
(S.I. 1954 No. 1740 (S. 193).) 8d. 

National Health Service (Glasgow Royal Infirmary and Associated 
Hospitals Endowments Scheme) Approval Order, 1954. 
(S.I. 1954 No. 1731 (S. 191).) 8d. 

National Health Service (Glasgow Western Hospitals Endowments 
Scheme) Approval Order, 1954. (S.I. 1954 No. 1741 (S. 194).) 
Sd. 

Open-cast Coal (Highway) Orders (Revocation) (No. 4) Order, 
1954. (S.I. 1954 No. 1721.) 

Paper Box Wages Council (Great Britain) Wages Regulation 
(Amendment) (No. 2) Order, 1954. (S.I. 1954 No. 1751.) 6d. 


POINTS IN 


Premium on Assignment of Unexpired Term 
Q. I am acting for a client who is proposing to take an 
assignment of the remaining term of a lease of a flat to which 
the Rent Acts apply. The lease was granted to a doctor in 











| 
Questions, which can only be accepted from practising | 
solicitors who are subscribers either directly or through a | 
newsagent, should be addressed to the “‘ Points in Practice” | 
Department, The Solicitors’ Journal, 102-103 Fetter Lane, 
London, E.C.4. 

They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
separate sheet, together with a stamped addressed 
envelope. Responsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 
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imprisonment, but in this particular case it was the only way of 
surmounting the difficulty which would otherwise occur. If 
no sentence at all was passed in respect of the offence for which 
the applicant was conditionally discharged, it would not rank 
as a conviction. The result was that if hereafter he were to 
commit further offences and questions were to arise on which it 
was necessary to prove previous convictions, such as for corrective 
training, the offence for which he ought now to be sentenced, 
since he had broken his conditional discharge, would not rank for 
that purpose. The court did not feel that it could now interfere 
by imposing a sentence of one day’s imprisonment in respect of 
that matter because the only sentence which the applicant had 
appealed from was the sentence of Borstal training; but the 
court desired to draw attention to this matter so that in future 
it should be noted that this was one of the rare cases in which a 
nominal sentence should be imposed. 


APPEARANCES : Fegistrar, Court of Criminal Appeal. 
[Reported by J. D. Penxtncron, Esq., Barrister-at-Law} 


THE WEEK 


Petty Sessional Divisions (Worcestershire) Order, 1954. 
1954 No. 1724.) 5d. 

Retention of a Cable under Highway (Portsmouth) (No. 1) Order, 
1954. (S.I. 1954 No. 1712.) 

Rules of the Supreme Court (Chancery Provisions), 1954. 
1954 No. 1728 (L. 25).) 5d. 

Rules of the Supreme Court (No. 3), 1954. 
(L. 23).) Sd. 

Kules of the Supreme Court (Special Indorsements and Trial 
Without Pleadings), 1954. (S.1. 1954 No. 1727 (L. 24).) 5d 
As to these rules, see p. 33, ante. 


{1 W.L.R. 28 


(S.1. 


(S.1 


(S.I. 1954 No. 1726 


Stopping up of Highways (Berkshire) (No. 2) Order, 1954 
(S.I. 1954 No. 1754.) 

Stopping up of Highways (East Sussex) (No. 1) Order, 1954 
(S.I. 1954 No. 1753.) 

Stopping up of Highways (Kent) (No. 10) Order, 1954. (5.1. 
1954 No. 1736.) 

Stopping up of Highways (Kent) (No. 11) Order, 1954. (5.1. 
1954 No. 1737.) 

Stopping up of Highways (Lancashire) (No. 4) Order, 1954 


(S.I. 1954 No. 1752.) 

Stopping up of Highways (London) (No. 49) Order, 1954. (5.1. 
1954 No. 1734.) 

Stopping up of Highways (London) (No. 50) Order, 1954. 
1954 No. 1739.) 

Stopping up of Highways (Nottinghamshire) (No. 1) Order, 1954. 
(S.I. 1954 No, 1735.) 


S.1 


Stopping up of Highways (West Ham) (No. 1) Order, 1954 
(S.I, 1954 No. 1738.) 
Telegraph (Inland Written Press Telegram) Regulations, 1954. 


(S.I. 1954 No. 1743.) 6d. 
Tin Box Wages Council (Great Britain) Wages Regulation Order, 

1954. (S.I. 1954 No. 1733.) 6d. 

fAny of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free. 


PRACTICE 


September, 1948, for a term of fifteen years from 29th September, 
1948, at a premium of £1,000, and, the doctor having died, his 
administrators have asked my client for a premium of /500 
for the balance of the term, which she is willing to pay. This 
premium appears to me to be lawfully demanded, but I am 
not certain of the position should my client, after taking an 
assignment of the lease, wish in the future to assign the same to 
somebody else. Will she in such a case be able to charge the 
intending assignee a proportionate part either of the original 
premium of £1,000 or of the premium of £500 which she has 
paid herself, or will it be unlawful for her to charge any premium 
for such an assignment ? 


A. In our opinion, the position is governed entirely by the 
Landlord and Tenant (Rent Control) Act, 1949, s. 5 (1) and (2), 
and not affected by the Housing Repairs and Kents Act, 1954, 
s. 39 (which deals with premiums authorised by s. 2 (4), not 
premiums prohibited by s. 2 


(2) of the earlier Act). There 
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would be no question of the intended assignee, if she wished to 
assign later, obtaining premiums both in respect of the original 
£1,000 premium and of outgoings, improvements and goodwill : 
she is simply authorised, by s. 5 (1) and (2) of the 1949 Act, to 
require a premium calculated by reference to length of term 
unexpired which she would be assigning and its proportion to 
fifteen years: that proportion of 1,000 would be authorised, 
and the £500 paid by her would have nothing to do with the 
matter. 


Administration—PAYMENT OF FUNERAL EXPENSES 
ACCRUED INCOME OF LIFE INTEREST ASSIGNED BY 


OUT OF 
DECEASED 


Q. By a mortgage dated 17th May, 1935, B assigned to H 
his life interest in the estate of his father, Dr. B, to secure certain 
moneys advanced by H to B. B irrevocably appointed H, 
his attorney, to receive the life interest, which was paid to H 
(or his executors, for whom we act) throughout the life of B, 
but this life interest did not produce enough to discharge the 
mortgage interest. The mortgage was not called in and the 
arrears became very considerable. PB has now died insolvent, 
and at the date of his death the trustees of Dr. B’s will had 
in hand about thirteen months’ income. The solicitors for those 
trustees state that B had no assets other than the accrued income, 
and claim that that income formed part of B’s estate, with the 
result that the funeral expenses of B have to be paid out of the 
accrued income (which, in fact, would thus be totally exhausted). 
We maintain that the accrued income, having been assigned, 
while admittedly subject to B’s right of redemption, did not 
form part of B’s estate since it had not been paid over to him 
and was not so payable, but remains in the hands of Dr. B’s 
trustees in trust for H’s executors ; since it did not form part of 
B’s estate, as we maintain, it is not answerable for B’s funeral 
expenses and should, we submit, be paid to H’s executors in foto. 
Can you please supply us with any authority for the contention 
that the accrued income did not form part of B’s estate ? 


A. We agree with your conclusions, but we would prefer to 
support them, not so much by an argument based upon assignment, 
but rather upon the relative rights of secured and unsecured 
creditors. It seems to us that H (or his personal representatives) 
was a creditor of B to the extent of the moneys advanced. True 
it may be that to the extent to, which a creditor, secured or 
unsecured, has to prove in the administration of the estate he 
must yield preference to funeral and testamentary expenses, 
etc., but a secured creditor is entitled to realise his security 
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and prove for the balance only. See the Bankruptcy Act, 1914, 
s. 7 (2) and Sched. II, para. 10. In this case, it seems that 
proving for the balance would be a pointless operation, so that 
H or his personal representatives will realise his security—the 
balance of the life interest which is in the hands of Dr. B’s 
trustees—and accordingly those moneys, the subject-matter of 
that security, will never become available for the payment of 
unsecured creditors. 


Housing Repairs and Rents Act, 1954-—-MrANING or “ INTERNAL 
DECORATIVE REPAIRS "’ 


Q. Section 30 (3) of the Housing Repairs and Rents Act, 1954, 
gives the landlord the right to elect where neither he nor the 
tenant is under an express liability to carry out internal decorative 
repairs. Does a covenant by the tenant to keep the interior 
of the premises in good tenantable repair and condition include 
the liability to carry out internal decorative repairs within the 
meaning of this section ? 

A. The similar distinction drawn by the Law of Property 
Act, 1925, s. 147 (2) (i) (relief against notice relating to internal 
decorative repairs), not appear to have produced any 
authority, but it 1s, we consider, significant that the subsection 
which follows declares that the first subsection is not to apply 
to any matter necessary or proper for the putting or keeping 
the property in a sanitary condition or for the maintenance or 
preservation of the structure. This appears to be statutory 
recognition of the views expressed in Crawford v. Newton (1886), 
36 W.R. 54 (C.A.), on a (tenant’s) covenant to keep the inside 
of the premises in tenantable repair : the covenantor was obliged 
to paint and paper only so as to prevent decay. Proudfoot 
v. Hart (1890), 25 O.B.D. 42 (C.A.), in which it was held that a 
covenant of “ good tenantable repair ’’ did not oblige the tenant- 
covenantor to do repairs which were ‘‘ merely '’ decorative, but 
did make him responsible for re-papering and whitewashing and 
painting if thé condition of the house were such that a reasonably 
minded tenant of the class likely to take it would not take it as 
it was, may be said to modify Crawford v. Newton in certain 
cases: the class of property has to be considered. But our 
opinion is that the covenant cited would not be held to extend 
to ‘internal decorative repairs’’ within the meaning of the 
Housing Repairs and Rents Act, 1954, s. 30 (3); and reference 
can also be made to the provisions of the interpretation section, 


does 


s. 49, where “repair ’’ is made to include maintenance, and 
‘good repair’’ invites consideration of age, character and 
locality. 


NOTES AND NEWS 


Honours and Appointments 


Mr. ALBERT ERNEST Borrieg, second assistant solicitor in the 
office of the clerk to the Sheffield magistrates, has been appointed 
clerk to the justices for the new petty sessional division of 
Hartlepool and Castle Eden. 


Mr. HERBERT DuxBury, solicitor, of Bradford, has been 
appointed joint chairman of the Local Tribunal for the Bradford 
Area and reserve chairman of local tribunals generally by the 
Ministry of Pensions and National Insurance. 


Mr. A. J. GARNER, solicitor, and Mr. ALFRED THOMAS JOHNSON, 
solicitor, of London, E.C.2, have been granted the Freedom 
of the City of London by a Court of Aldermen. 


Mr. JouN HILTON, clerk of Pontypridd Urban District Council, 
has been appointed town clerk of Rowley Regis, Staffs, as from 
Ist April, in succession to Mr. R. Hegan, who is to retire at the 
end of March. 


Mr. Matcotm HarpinG Moss, solicitor, of Loughborough, 
and Coroner for North Leicestershire, has been appointed 
chairman of the Dental Services Committee of the Leicestershire 
and Rutland Executive Council of the National Health Service. 


Personal Note 


Mr. Percy Thomas Caswall Rolt, solicitor, of Maidstone, 1s to 
organise a mobile ski patrol which Kent police can call on to 
Teach isolated houses or hamlets cut off during heavy falls of 
snow. 


Miscellaneous 
TOWN AND COUNTRY PLANNING ACT, 
UNEXPENDED ESTABLISHED 
DEVELOPMENT 


1954 

BALANCE OF 

VALUE 
the 


CERTIFICATES OF 


The Central Land Board issued following notice on 
7th January, 1955: 

Section 48 (1) of the Act provides that the Central Land Board 
shall, on application, issue a certificate stating whether any land 
has an original unexpended balance of established development 
value and, if it has such a balance, giving a general statement 
of what was taken by the Board for the purposes of Pt. VI of the 
1947 Act to be the state of that land on Ist July, 1948, and 
specifying the amount of that original balance subject to any 
outstanding claims under Pts. I and V of the 1954 Act. Further 
information may be added about any events which, under the 
Act, will cause deductions to be made from the original unexpended 
balance. A fee of 5s. (in postage stamps) must be paid on each 
application, and, where a new apportionment is involved, a 
further fee of 15s. must be paid. The application must be sent 
to the District Valuer with the 5s. fee. 

Section 48 (2) provides that any public authority possessing 
compulsory purchase powers may without payment get from the 
Board a certificate of the unexpended balance of established 
development value of land in respect of which a notice to treat 
has been served, showing the amount of that balance immediately 
before the service of that notice. Certificates under this sub- 
section are conclusive evidence of the facts stated in them. 

Applications for certificates must be in the forms prescribed by 
regulations (S.I. 1954 No. 1720) which came into operation on 
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Ist January, 1955. Forms of application and an explanatory 
leaflet giving details about the certificates under s. 48 (1) and 
the procedure for getting them will shortly be obtainable from 
any of the Board’s regional offices or from District Valuers. 


It is announced by the Lord Chancellor’s Office that applicants 
for silk who wish their names to be considered for the next list 
of recommendations should send their applications to the Lord 
Chancellor’s Office before Tuesday, 15th February, 1955. Those 
who have already made applications should renew them before 


that date. 


DISTRIBUTION OF RUMANIAN, HUNGARIAN AND 
BULGARIAN PROPERTY 


The Administrators of Rumanian, Hungarian and Bulgarian 
Property in the United Kingdom remind intending applicants 
that the closing dates for the receipt of applications for estab- 
lishing claims are, in the Rumanian distribution, 3lst January, 
1955, and in the Hungarian and Bulgarian distributions, 
28th February, 1955. 


Seven weekly lectures will be given on “ General Aspects 
of Criminal Law ” by Professor Jerome Hall, Ph.B., Jur.Sc.D., 
$.J.D., of the University of India, from 28th January to 
18th March (excluding 11th February) at 5 p.m. Admission is 
free and without a ticket. Further particulars may be obtained 
from the Registrar, King’s College, Strand, W.C.2. 


A Court of Criminal Appeal is set up in the Colony of Mauritius 
under an Ordinance which came into force on Ist January, 1955. 
The new court will hear appeals from adjudications of the Supreme 
Court in the exercise of its original criminal jurisdiction. The 
chief justice and the puisne judges of the Supreme Court are 
to be judges of the Court of Criminal Appeal, which, for the 
purpose of hearing and determining appeals, will be duly 
constituted by three judges. 


A special university lecture in laws on “ Islamic Law: Its 
Nature in the Light of History” will be given by Professor 
J. Schacht, M.A., Professor of Arabic in the University of Leiden, 
at the School of Oriental and African Studies, University of 
London, W.C.1, at 5 p.m. on Monday, 7th March, 1955. The 
chair will be taken by Professor J. N. D. Anderson, O.B.E., 
LL.B., M.A., Professor of Oriental Laws in the University of 
London. The lecture is addressed to students of the University 
of London and to others interested in the subject. Admission 
is free and without a ticket. 


Wills and Bequests 
W. Evans, solicitor, of Newport, Mon., left £38,439 
(£35,200 net). 
Major V. H. Dickson, solicitor, of Chester, left £31,318. 


Mr. E. 


OBITUARY 
Mr. C. L. BADDELEY 


Mr. Cyril Laud Baddeley, solicitor, of London, E.C.3, died 
recently. He was admitted in 1913. 


Sirk ALFRED W. BROWN 


Sir Alfred William Brown, LL.D., died on 5th January, 
aged 71. Admitted in 1904, he was appointed Principal 
Assistant Treasury Solicitor in 1936 and in 1941 solicitor to the 
Department of Customs and Excise. He became legal adviser 
to the German section of the Foreign Office in 1947 and in 1948 
was appointed director of the legal division of the British 
element of the Allied Commission for Austria. From 1949 to 
1951 he held a similar position in Germany. He was knighted 
in 1941. 

Mr. W. GEORGE 

Mr. William George, solicitor, of Wellingborough, died on 
27th December, 1954, aged 77. He was clerk to Finedon Urban 
Council for nine years until the merger with Wellingborough in 
1935. From 1930 he was Supt. Registrar for births, marriages 
and deaths at Wellingborough, and until two years ago was 
Clerk to Bozeat Parish Council. He was admitted in 1906. 
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Mr. H. B. JONES 
Mr. Herbert Bartlett Jones, solicitor, of Temple Avenue, E.C.4, 
died on 26th December, 1954, aged 77. He was admitted in 


1903. 
Mr. T. M. JORDAN 
Mr. Thomas Mead Jordan, solicitor, of Chesterfield, died on 
27th December, 1954, aged 66. He was admitted in 1929. 


Mr. W. G. PIGOT 
Mr. William Gordon Pigot, solicitor, of Wigan, died on 
17th December, 1954, aged 54. From 1926 to 1945 he was 
clerk of Wigan R.D.C., and was a former clerk of Orrell District 
Council. He had also been solicitor to Upholland District 
Council. He was admitted in 1922. 


Mr. W. S. RICHARDS 
Mr. William Stanley Richards, solicitor, of Paignton, died on 
6th January. He was admitted in 1909. 


Mr. F. A. SNELL 
Mr. Frederic Alford Snell, solicitor, of Tunbridge Wells, died 
recently, aged 95. He was admitted in 1881. 


Mr. E. D. SWANWICK 
Mr. Eric D. Swanwick, retired solicitor, of Chesterfield, died 
on 6th January, aged 83. 
Mr. C. R. W. TINDALL 
Mr. Cyril Ryan Williford Tindall, O.B.E., senior legal assistant 
in the office of H.M. Treasury Solicitor, died on 5th January, 
aged 62. Admitted in 1922, he was awarded the O.B.E. in 
the recent New Year Honours. 


Mr. F. WINSTANLEY 
Mr. Frank Winstanley, solicitor, of Oxford, died recently, 
aged 53. He was admitted in 1930. 


SOCIETIES 


At the monthly meeting of the Board of Directors of the 
SoLicIToRS BENEVOLENT AssociATION held on 5th January, 
twenty-one solicitors were admitted as members of the Association, 
bringing the total membership up to 7,902. Fifty-three applica-/ 
tions for relief were considered and grants totalling £6,142 were 
made, £105 of which was in respect of special grants for clothing, 
etc. All solicitors on the Roll for England and Wales are eligible 
to apply for membership, and application forms and general 
information leaflets will gladly be supplied on request to the 
Association’s offices, Clifford’s Inn, Fleet Street, London, E.C.4. 
The minimum annual subscription is £1 1s. and a single payment 
of £10 10s. constitutes life membership of the Association. 


+ Ata general meeting of the RoyAL INSTITUTION OF CHARTERED 
Surveyors to be held on Tuesday, 18th January, at 5.30 p.m., 
Mr. Michael E. Rowe, C.B.E., Q.C., will give an address on 
“Development Plans: Objects and Objections.”’ 


The Law StupENts DEBATING SocIETY announce that their 
programme for 25th January is now to be a joint debate with 
the League of Empire Loyalists and not as stated in our issue of 
18th December, 1954 (98 SoL. J. 874). 


The Unitep Law Society announce the following debates 
for January, 1955 (to be held in Gray’s Inn Common Room at 
7.15 p.m.): Monday, 17th, ‘‘ That Southport Corporation v. 
Esso Petroleum Co., Ltd. [1954] 2 Q.B. 182 was wrongly 
decided ’’; Monday, 24th, Balloon debate; and Monday, 31st, 
“That the British way of life would be improved by the 
consumption of the Continental breakfast.’ 
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